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IN THE 




COM~fON\VEAI..~TH OF VIRGINIA. 
To the llonorable Judges of the Su.pre·me Court of Appeals: 
_ Your petitioner, Leon Seay, respectfully represents that 
he is ag·grieved by final judgment and sentence of the Cir-
cuit Court of Essex County, entered on the 17th clay of J nne, 
1929, in a certain prosecution in said court wherein your peti-
tioner was defendant and the Commo1~wealth of ·virginia the 
prosecutor. A transcript of the record in said prosecution 
is herewith presented from which it appears as follows: 
That your petitioner and one R. ·L. \Vrig·ht were indicted 
by a gTand jury of Essex County for violation of the Prohi-
hition Law, which indictment is in the following words and 
figures, to-wit : 
"Virginia, 
In the CirC'nit Court of the County of Essex, December 
rrcrm, 1928. 
Commonwealth of ·virgiriia 
v. 
B.. L. \Yright a11d Leon Seay. 
The Grand .Tury of the Commonwealth of ·virg·inia in and 
for County of Essex, upon their oaths present that R.. L. -
"Tright in the County of IIanover and in the Cir-cuit Court 
of R::dd (;onnty on the 27th day of September, 1926, 'vas con-
victed of the nnlawfnl tranRportation of ardent spirits; that 
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afterwards, to:wit: on the 9th of Decell\ber, !926, in the City 
of Richmond, 'Tirginia, and in the Ifustings Court of said city, 
the said R .. L. Wtight was convicted for this, to-wit: that 
in the said City of Richmond, on the 7th day of October, 
1926, the said R. L. Wright did unlawfully and feloniously 
sell, offer, keep, store and expose for sale, transport, dispense, 
solicit_, advertise and receive orders for ardent spirits, and 
that afterwards, to-wit: on the 3rd day of November, 1928, 
in the County of Essex, Virginia, the said R. L. )Vright did 
unlawfully and feloniously transport ardent spirits and the 
Grand Jury aforesaid on their oaths aforesaid do further 
present that Leon Sea.y on the 22nd day of November, 1920, 
in the County of Halifax, Virginia, and in the Circuit Court 
of that County, was convicted of a violation of the Prohibi-
tion laws of the State of Virginia, and at another time, after-
wards, to-wit, on the 21st day of April, 1927, the said Leon 
Seay in the County of Charles City, and Circuit Court of that 
County was convicted of a violation of the Prohibition Laws 
of the State of Virginia, and that afterwards, to-wit: on the 
3rd day of November, 1928, one R. I1. Wright, in the County 
of Essex, Virginia, did unlawfully and feloniously trans-
port ardent spirits as· aforesaid, and the said Leon Seay, 
then and there being present, did aid, assist, advise and coun-
sel the said R. L. Wright in the unlawful and felonious trans-
portation of ardent sphits against the peace and dignity 
of the CommolnYealth of ;virginia. 
SECOND COUNT: 
And the Grand Jury aforesaid, upon their oaths aforesaid, 
do further present that R. L. "\Vright, in the County of Han-
over, a.nd in the Circuit Court of said County· on the 27th 
day of September, 1926, was convicted of the unlawful trans-
portation of ardent spirits and t11at afterwards, to-wit, on the 
9th day of December, 1926, in the City of Richmond, Virginia, 
and in the Hustings Court of said city, the said R. L. vVright 
wa~ convicted of this, to-wit: tl1at in the said City of Rich-
monel, on the 7th day of October, 1926, the said R. L. Wrig-ht 
did unlawfully and feloniously sell, offer, keep, store and ex-
po~e for sale, transport, dispense, solicit, ad-v-ertise and re-
ceiYc orders for ardent spirits; and that afterwards, to-wit: 
on the 3rd day of November, 1928, in the County of Essex, 
Virginia, the said R .. L. Wright did unlawfully and feloni-
ously transport ardent spirits in an automobile, and at the 
time he so transported ardent spirits in the said automobile, 
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had in the same automobile certain· :fitearms, to-wit: two 
certain pistols loaded with powder and bullets, and the Grand 
Jury aforesaid, on their oaths aforesaid, do further present 
that Leon Seay on tl1e 22nd day of November, 1920, in the 
County of Halifax, Virginia, and in the Circuit Court of that 
County was convicted of the violation of the Prohibition Laws 
of the State of Virginia, and afterwards, to-wit: on the 21st 
day of April, 1927, the said Leon Seay, in the County of 
Charles City and in the Circuit Court of that County was 
convicted of violation of the Prohibition La,vs of the State 
of Virginia, and· that afterwards, to-wit: on the 3rd qay of 
November, 1'928, one R. L. Wright, in the County of Essex, 
Virginia, did unlawfully a.ncl feloniously transport ardent 
spirits as aforesaid, and the said Leon Seay then and there 
being present did aid, assist, advise and counsel the said R. 
L. Wright in the unlawful and felonious transportation of ar-
dent spirits against the peace and dignity of the Common-
""ealth of ·virginia. 
Witnesses sworn in open court and sent before the Grand 
,Jury: J. N. '\Vood and J. C. Dillard." 
·The petitioner, L.eon Seay, having appeared in answer to 
his recog11izance, and moved the Court through his counsel 
for a severanre of his trial upon the joint indictment against 
him and R .. L. Wright, ·wl1ich motion 'vas granted by the 
Court; wl1erenpon the petitioner was arraigned, a.nd upon said 
prosecution he was r.onvicted on the ~harge alleged in the 
first count of said indictment by a jury upon the plea of "not 
g-nilty ",and tlw punisl1ment fixed at six months in fhe County 
.Tail and n fine of $500.00; that a motion was made to set 
aside the verdict and grant the petitioner a new trial upon 
the following· grounds: 
. . 
First: Bcrnnse the verdict of the Juri~ was cont.rarv to the 
law and the evidence. · · 
Second: Rerause tlw Jury was misdirected by the Court. 
' 
Third: Rcrnllsc the punisl1meut fixed by the tTnry was not 
authorized hy law. 
ASSIGNl\IENT OF ERRORS. 
First: lTpon the plea of the petitioner that he had already 
l:cen convicted of the ::;arne act for t11e v.iolation of another 
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statute and that said conviction was a bar to the prosecution 
for the same act against the provisions of the statute as 
charged in the indictment. 
Second: The action of the court in overruling the demurrer 
to the indictment. · 
Third: The action of the court in giving an instruction 
that the accused could be convicted of a felony on the first 
count in the indictment, which was given at the instance of 
the prosecution. 
Fourth: ~J..1he refusal of the court to set aside the verdict 
as being contrary to the law and the evidence. 
The assignment of errors will be considered in their order: 
First assignment: It will appear from the record in this 
case that a warrant was issued by R. L. Pendleton, a. Justice 
of the Peace for the County of Essex against Leon Seay for 
unlawfully aiding and abetting one R .. L. \Vrig·ht in the trans-
portation of ardent spirits in Essex County on the 3rd of No-
vember, 1928, and on the same day a 'Yarrant was issued by 
the said R. L. Pendleton, Justice of the Peace, against the 
said Leon Seay for unhnvfully attempting to impede tJ. C. 
Dillard and J. N. lVood, state prohibition inspectors, for the 
State of Virginia, in the discharge of their duty in arresting 
one R. L. \Vright. · The said Leon Seay was tried on said war-
rants on the 16th day of November, 1928, at which trial he 
was convicted on the warrant for impeding J. C. Dillard and 
.J. N. Wood, state prohibition inspectors, and a fine imposed 
upon him in the sum of $25.00 and costs of the case, from 
which decision the said Leon Seay appealed to the Circuit 
Court of Essex County. He was sent on to the Grand Jury 
of Essex County on the charge of unlawfully aiding and abet-
t.ing R. L. Wright in tl1e transportation of ardent spirits on 
the 3rd of November, 1928. On the 17th day of December, 
1928, that being the first day of th~ December Term-1928 of 
the Circuit Court of Essex County, the said Leon Seay paid 
the fine and costs assessed against him on the warrant charg·-
ing him with impeding ,J. C. Dillard and .J. N. \Vood, prohi-
bition inspectors, in the. discharge of their duties to R. N. 
Pendleton, the .Justice of the Peace, who tried the case in the 
pr.esence of A. D. Latone, tlw Clerk of the Circuit Court of 
Essex County, which fine and costs were accepted by the 
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said R. L. Pendleton, Justice of the Peace, and he entered 
the payment of the fine and costs on the warrant and dis-
missed same; the said fine and costs were paid to R. L. Pen-
dleton, Justice of the Peace, in the presence of the Clerk of 
said court before the appeal warrant had been placed upon 
the docket of the Circuit Court of Essex County. On the 
same day, to-wit: December 17, 1928, the said Leon 8eay 
was indicted by the Grand Jury of the Circuit Court of Es-
sex County for violating the prohibition law, as will appear 
from the indictment heretofore mentioned. 
When the said Leon Seay was arraigned for trial on said 
indictment, the petitioner by counsel tendered his plea that 
he had already been convicted for the same act against 
another statute, which 'vas a. bar to a prosecution under the 
indictment. The lower court refused to sustain said plea on 
the gTound that the Justice of the Peace and Clerk had no 
authority to receive the fine and costs on the appeal warrant 
from the said Leon Seay after he had appealed the case to 
the Circuit Court, and when more tl1an ten days had elapsed 
since the taking of said appeal. The said appeal warrant 
was placed upon the docket of the Circuit Court of Essex 
County on the 18th day of December, 1928, the next day after 
the said Leon Seay had paid his fine and costs to the '-Justice 
of the Peace and Clerk. 
It 'vill appear from the indictment and warrant which are 
made a part of the record in this ease, that the same act is 
charged against the petitioner but against a different stat-
ute. It is contended by petitioner that the petitioner, hav-
ing paid his fine and rosts imposed upon him by the .Justice 
of the Peace for impeding .J. C. Dillard and J. N. vVood, pro-
hibition in~pectors, in tl10 law·ful diseharge of their duties, 
before the ~aid w·arrant 'vns p1aced npon the docket of the 
Circuit Court of Essex County, and that the said R .. L. Pen-
dleton, Justic-e of the Peace, in the presence of the Cieri\: of 
said Court, having ac(~epted said fine and costs, that the plea 
of the petitioner of former conviction of the same act against 
another ~tatntc was a har to a further proseeution under the 
indictment and his plea should have been sustained. 
Section 4775 of the ·virginia Code is as follow·s: 
''If the f.;ame act be a violation of one or more statutes or 
of two or more municipal ordinances conviction under one of 
snch arb:; or ordinanrcs shall he a _bar to a prosecution or 
proceeding- under tl1e other or others; furthermore, if the 
r 
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same act be a violation of both a state and Federal statute, 
. a prosecution or proceeding under the Federal statute shall 
be a bar to a prosecution or proceeding under the state stat-
ute.'' · 
Section 4989, ·virginia Code, provides that an appeal in a 
criminal case before a magistrate shall be granted: 
''Any person convicted by a justice under provisions of 
Sections 4987 and 4988 shall have the right at any time within 
ten days from such conviction to appeal to the Circuit Court . 
of the County or Corporation, or Hustings Court of the cor-
poration, as the case may be. vVhen an appeal is taken at the 
time the judgment is rendered, the accused shall, unless let 
to bail, be committed to jail by tlw justice until the next term 
of such court and tl1e witnesses rec.ognized to appear at the 
same time. "\Vhen an appeal is taken subsequent to the entry 
of the judgment or conviction, the justice shall enter the 
allowance of the appeal on the warrant and he, or the Clerk 
of the Circuit Oourt of the County or Corporation, or the 
l-Instings Court of the Corporation, or the Judge thereof, as 
the case may be, may admit the accused to hail. The justice 
shall·forthwith return and file papers with the clerk of the 
court, whether appeal be applied for or not,'' '.1' * * 
Counsel for the petitioner has not been able to find any 
case decided by the Appellate Court of this State in line with 
the present case, but found a similar case decided by the 
Supreme Court of Indiana. The facts of the Indiana case 
are as follows: 
vVisehart was charged with a misdemeanor and fined· by 
a justice of the peace. He appealed to the Circuit Court and 
entered into a recognizane?e for his appearanee on the first day 
of the ensuing tern1 to answer the charge preferred against 
him. On tlw first clay of the term he appeared and asked 
the court to dismiss the appeal. The motion ·was overruled; 
the Appellate Court of Indiana. in delivering its opinion, re-
ferred to Section 1643 R. S. 1881, which provides for ap-
peals in criminal cases before justices of the peace as fol-
lows: 
''Any prisoner against wl1om any punishment is adjudged 
may appeal to the penal c.ourt and if there be none, then to 
the Circuit Court of the County within ten days after trial, 
or entered into a recognizance for Ids appearanre at the next 
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term of such court, as in other cases, and such appeal, stay or 
proceeding.'' 
''And Section 1654 of the Court of Indiana requires the 
justices to transmit the recognizance and transcript of the 
proceedings, together with all papers in the case to the clerk 
of the proper court ; the clerk is required to docket the case 
for trial. JtVhen this is done the cause is then in the court to 
-which the appeal is taken and is to be disposed of precisely 
like any other case there appending.'' 
Wiseha-rt vs. the Sta.te, 104 Indiana 407. 
It will appear that the statute for the appeal of warrants 
in criminal cases from a. magistrate in the State of Indiana 
is similar to the Virginia statute for appeal from justices of 
the peace in criminal cases, and in the Indiana. case the Ap-
pellate Court seemed to take the position that the appeal 
warrant should be docketed in the highter court before the 
case is in the court to which the appeal is taken. There-
fore, according to the decision of the Indiana case, the case 
against Leon Seay for impeding J. C. Dillard and J. N. Wood, 
state prohibition inspectors, in the discharge of their lawful 
duties, was not in the Circuit Court of Essex Gounty at the 
time the fine ·and costs 'vere paid, and counsel for petitioner 
contends that the mag-istrate had the right to receive fine and 
costs and dismiss the warrant. Counsel for the petitioner 
further contends that it is a general and well established 
custom in Virginia that the justices of the peace receive fines 
and costs in appealed criminal cases tried by them any time 
before the ,,,...arrant is placed upon the docket of the court to 
which tl1e appeal is taken, and this seems to be the first case 
in Virginia in which the Commonwealth's Attorney has 
raised an~r objection to this custom. The custom is so well 
established throughout the state that the Court has a right 
to take judicial notiee of same. ,Judge Lee said in the case 
of Delaplane vs. C1·e,nsha.w wnd Fisher, 15 Gratton 457: 
"If a custom has been reeog11izecl by a statute, either ex-
pressly or b)r necessary implication, it will receive vitality 
and the right granted under it may be asserted as covered 
by the statute.'' 
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SECOND AND THIRD ASSIGNl\IE·NTS OF ERROR: 
As the same question of law is involved in the second and 
third assignments of error, counsel for the petitioner deemed 
it wise to consider the two together. 
Counsel for the petitioner contend that the lo,ver court 
erred in giving Instructions Nos. 1 a;nd 2, at the instance of 
t}le. prosecution, '"lhich instructions are as follows: 
"The Court instructs the jury that before they can convict 
the accused, Leon Seay, under either count of this indict-
ment, they must believe beyond a reasonable doubt that one 
R. L. 'Vright, on the 3rd day of November, 1928, in the 
County of Essex, ·virginia, did nnlaw(ully transport ardent 
spirits, in 'vhich event they are further instructed that; if 
they believe beyond a reasonable doubt that R. L. 'Vright 
was on the 27th day of December, 1926, in the Circuit Court 
of the Gounty of :Hanover, Virg·inia., convicted of the unlaw-
ful transportation of ardent spirits, and that Leon Seay in 
the County of Essex, ·virginia, did aid, assist, advise and 
counsel the said R. L. 'Vright in the transportation of ardent 
spirits, that they find the said Leon Seay guilty as charged 
in the first count of the indictment and fix his punishment 
at confinement in the penitentiary at not less ·than one nor 
more than five years, or in your discretion, be fined not ex-
ceeding $500.00 and be confined in jail for not less than six 
months nor more than twelve months.'' 
It will appear from the verdict of the jury that they found 
Leon Seay guilty a-s charged in the first count of the indict-
ment, therefore, the second count of the indictment is elim-
inated from consideration. 
It will further appear from the first. count of the indict-
ment that the averments of former convictions of Leon Seay 
for violating the prohibition law·, were not the averment of 
such offenses as would make a. subsequent offense a. felony, 
and the proof of the former convif'tions corroborate this fact, 
which was conceded by the attorneys representing the com-
nlonwealth in the lo\ver court. 
Then the next question to he considered is wl1ether or not 
Leon Seay was charged with and could be convicted of a 
felony under the first count of the indictment by alleging that 
R .. L. 'Vright l1ad been formerly convicted of violating the 
prohibition law. Counsel for Leon ~Seay contends that Sec-
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tions 4675 (4), 4675 (5) and 4675 (6) of. the prohibition law 
'vere intended by the Legislature to prevent the repetition 
of crime by the same persons by imposing inqreased penalties 
upon old offenders, and inflicting a severer punishment upon 
the repetition of certain crimes. The purpose of these state-
utes is a very laudable one of reforming offenders by grading 
the punishment for crime in such a manner that a person who 
has once offended against the law, and -\vho has been con-
victed and punished for his crime, will be deterred from a 
repetition of his act hy the fear of an enhanced punishment 
for a. future crime. But it was never intended by the Legis-
lature, nor do Sections Nos. 4675 (4), 4675 (5) and 4675 (6) 
support the construction that a person who may aid and abet 
another, who has been formerly convicted of violating the 
prohibition la·w, that he (the aider and abetter) should be 
punished for the forn1er conviction of his principal, yet the 
instructions given at the instance of the prosecution: "The 
Court instructs the jury that if they believe beyond a rea-
sonable doubt that R,. I.1. Wright (the principal). has been 
formerly convicted of violating the prohibition law, and should 
further believe that Leon Seay aided and abetted the said R. 
L. '\Vright in the unlawful transportation of ardent spirits 
in Essex County on November 3, 1928, then they should :find 
Leon Seay guilty of a felony. 
Section 4675 (5) is as follows: 
''Any person who shall manufacture and distill ardent 
spirits shall be guilty of a felony. Any person who shall vio- · 
late any otl1er provisions of Section (3) and (4) of this Act 
(Sections 4675 (3) and 4675 (4) of this Code, a.nd any per-
son, except a commo11 carrier, who shall act as the agent 
or empl0)7 Ce of such manufacturer or seller, or person so 
keeping, storing, offering or exposing for sale such ardent 
spirits, or act as agent or employes of the purchaser in pur-
chasing snch ardent spirits, except as herein provided, shaH 
be deemed guilty of a misdemeanor for the first offense and 
of felony for any subsequent offense committed after first 
conviction. 
Provided that the offense of drinking, giving away, or 
receiving ardent spirits contrary to the provisions of this 
.A.ct shall not be deemed a felony in any case, except as 
herein provided, ancLprovided, further, that the purchase or 
having in possession of any person of ardent spirits for per-
sonal usc, shall be in no case deemed a felony hut the burden 
~--
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of proof that said ardent spirits are for personal use shall " 
be upon the defendant.'' 
Counsel for the petitioner contends that there is nothing 
in the above section to indicate that an accessory shall be 
guilty of the same offense as his principal who has been 
formerly convictecl of violating the prohib~tion law. 
Section 4675 (6) ·reads as follows: 
"Any person 'vho shall violate any provision of this Act 
shall, except as otherwise herein provided, be deemed guilty 
of a misdemeanor, and he fined not less than $50.00 nor more 
than $500.00, and be confined in jail not less than one nor 
more than six months, except that the sale of any ardent 
spirits, or the transportation thereof in excess of one gal-
lon, shall be punished by a fine not exceeding $500 and con-
fined in jail not less than three months nor more than twelve 
months. The penalty for any subs€\quent offense committed 
aft~r the first conviction, which is not declared a felony·by 
this Act, shall be fined not exceeding $500 and be imprisoned 
in jail for not less than three months nor more than twelve 
months. 
Whenever in this Act the violation of any provision is de-
clared a felony, the person convicted of such violation shall 
be punished by confinement in the penitentiary for not less 
than one nor more than five years; or in the discretion of the 
. jury, by the confinement in jail for not less than six mont.hs 
nor more than twelve months and by a. fine not exceeding 
$500; but where, upon the trial of any charge of manufayturc 
or sale of ardent spirits, or the transportation thereof, in ex-
cess of one quart, or for a felony, it shall appear to the jury 
trying the case that there has been no intentional violation of 
any provision thereof, but an unintentional or inadvertent 
violation thereof, then the jury may in their clisc.retion omit 
the· jail sentence.'' 
This Section prescribes a punishment of persons for vio-
lating the prohibition laws, and increases the punishment for 
certain subsequent offenses, but does not intimate that an 
accessory shall receive the same punishment as his princi-
pal, except when the accessory has been formerly convicted 
of Yiolating the prohibition la-\v. 
Section 4675 ( 4) is a sta.tute in reference to the punish-
ment of accessories, 'vhich reads as follows: 
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"It shall be unlawful for any person to attempt to do any 
of the things prohibited by thi~ Act or to aid or abet another 
in doing or attempting to do anything prohibited by this 
Act, and on indictment or information for the violation of any 
provision of this Act, the jury may find the defendant guilty 
of an attempt, or being an accessory, a.nd the punishment 
shall be the same as if the defendant was solely guilty of such 
violation.'' 
The only reasonable constructiqn to be placed upon the 
above section is that a person who aids and abets another in 
committing an act against the prohibition law, shall be pun-
islwd the same as the principal for the act which he actually 
assists his principal in committing. 
"In order to constitute an aider and abetter, it is essen-
tial that the aider and abetter should share the criminal in-
tent of the principal or the party who commits the offense.'' 
Horton vs. Com-1nonwealth, 99 Va. 856; Rasnake vs. Com-
'lnonwealth, l~m V a. 115. 
In the case of Keeney vs. ConHnonwealth, 147 ·va. 685, 
.Tndge Chichester, in delivering the opinion of the Court, said: 
'' rrhe allegation of a prior conviction under the prohibition 
statute is no part of the offense charged, but is an averment 
of a fact 'vl1ich, if proven, increases the punishment.'' 
According to the above decision, the allegation of the prior 
c-onviction of R. L. Wright for violating the prohibition law, 
in Raid indictment, is no part of the offense charged against 
Loon Seay, therefore, the only charge against Leon Seay is 
for unlawfn1ly aiding and abetting R. L. Wright in the trans-
portation of ardent spirits in Essex County on November 3, 
1928, whieh is a misdemeanor. vVe have in Virginia a lar-
ceny statute which is nearly a hundred years olcl,-Section 
4 785, and is as follows: 
''When a person is convicted of petty larceny, and it is 
alleged in the indictment on which be is convicted, and ad-
mitted, or hy the jury· or justice before whom he is hied, 
found that he has been before sentenced in the United States 
for a like offense, he shall be confined in jail not less than 
thirty days nor more than one year; and for a. third or any 
subsequent offense, he shall be confined in the penitentiary 
not less than one nor mo.re than two years."' 
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\Ve also have a general statute as to the punishment of 
principals in the second degree and accessories, which is a 
very old statute,-Section 47~4, w·bich reads as follow: 
''In case of every felony, every principal in the second de-
gree and every accessory before the fac.t, shall be punished 
as if he were the principal in the first degree, and every ac-
cessory after the fact shall be confined in jail not more than 
one year and :fined not exceeding $500.00." 
. Under Section 4785-a person who has been formerly con-
victed of petty larceny in the United States, and who is sub-
sequently convicted for a similar offense the third time, is 
guilty of a felony, and under Section 4764, the punishment 
preseribed for persons in the second degree and accessories 
before the fact, shaH be the same as the prineipal in the first 
d~gree. Notwithstanding the fact that the last two stat-
utesi are very old, there is no case on reeord in Virginia, so 
far a.s counsel for the petitioner have been able to ascer-
·tain, in wi1ich the person who aids and abets another in com-
mitting petty larceny, wl1ose principal l1as been formerly 
convicted of like offense, would receive the same punishment 
as his principal. 
"Statutes enhancing the punisl1ment of the habitual crimi-
nal in England and very many of the states of the American 
Union from the earliest times, statutory enactments have ex-
isted by virtue of which a severer punisl1ment has been in-
flicted upon the accused if the crime of which he is convicted 
is a second, third or subsequent offense.'' 
"These statutes, it will be observed, are highly penal in 
their character, and their application ought not to be ex-
tended to cases which do not, by the strictest rules of con-
struction, come under their provisions. It is clear that tlwy 
were intended by the Legislature to prevent the repetition of 
erimes by the same persons, by imposing increased punish-
ment on old offenders, and inflicting a severer punishment 
upon the repetition of certain crimes.'' Underhills Criminal 
Evidence, 3 edition, Sections 770, 771 and 772; Rau.(l vs. Com-
·monwealth, 9 Gratton 743. 
DE1vfURHER .. 
The following grounds assigned in the demurrer, to-wit: 
n (1) That the indictment cl1arges Leon Scny with an of-
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fense that constitutes a felony, when, as a matter of law, the 
offense as charged is merely a misdemeanor, in this,· to-
wit: because the former eonv!ctions alleged against Leon 
Seay were for offenses which would not constitute a felony 
even though he might be found guilty of aiding and abetting 
in the transportation of ardent spirits in Essex County, 
·virginia, on the said day of November 3, 1928.'' 
"(2) Because the indictment attempts to charge Leon 
Seay with an offense that constitutes a felony by virtue of 
the citation and averment of former· convictions of Roland 
Wright, when, as a matter of law, Leon Seay could only 'be 
found guilty of aiding and abetting Roland Wright in the 
transportation of ardent spirits, which offense is not in it-
self a felony, and Leon Seay cannot be punished for the for-
mer convictions of Holand 'Vright as they are no part of 
the offense committed by Leon Seay, whereupon the ac-
cused tendered a special plea. of former jeopardy.'' 
It clearly appears f~·om what has been said in reference 
to the assignment of errors to the instructions given at the 
instance of the prosecution that the same argument would 
equally apply to the demurrer, which your petitioner respect-
fully submits should have been sustained and the indictment 
amended, and the trial proceeded with upon the amended in- · 
dictment for a misdemeanor. 
Cite l(eeney vs. Co,mmonwealth, 147 Va. 678. 
FOUHTH 1\SSIGN~·IENT OF E·RROR: 
The Court erred in not setting aside the verdict and grant-
ing a new trial on the ground that the same was contrary to . 
the law and the evidence, and was without evidence to sup-
port it. 
ARGUl\IENT. 
The charge in the first count of the indictment is that Leon 
Seay on the 3rd day of November, 1928, in the County of Es-
sex, State of Virginia, then and there being present, did aid, 
advise and counsel R .. L. 'Vrig-ht in the unlawful and felonious 
transportation of ardent spirits against tlie peace and dig·-
nity of the Commonwealth of Virginia. 
"\Ve respectfully submit that the Commonwealth has utterly 
failed to prove this charge even though the rebuttal evidence . 
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offered by the ac.cused was not considered f therefore, at this 
stage, we shall confine our arg·ument solely to the evidence of 
the commonwealth. 
There were only three 'vitnesses. offered by the Common-
-w:ealth, viz: J. ·0'. Dillard~ J. N. vVood, both state prohibition 
inspectors, and R. L. Pendleton, a .Justice of the Peace of Es-
sex County. We shall ignore Pendleton's testimony as the 
Cour-t will promptly see it has no relevant value. Therefore, 
we shall analyze the testimony of Dillard and vVood. The 
Commonwealth has simply and only proved by them that on 
the 3rd day of November, 1928, they drove do-\vn to the Rich-
mond-Tappahannock Highway ·in search of a bootlegger, 
whom they thought was transporting ardent spirits on that 
date (it will be observed that both Dillard and WoG>d ad-
mitted they were not looking for either R. L. Wright or Leon 
Seay); that they parked their car near Bray's Fork and 
turned out tl1eir lights and awaited developments. At about 
eleven o'clock P. J\IL a. big Lincoln automobile passed, which 
looked suspicious; that they followed this .Lincoln automo-
bile about one mile and then turned on their lights. Imme-
diately the Linc.oln automobile ran up to about 70 miles an 
hour; they followed behind for several miles and then shot 
and punctured the front and rear tires on the right-hand 
· side of the Lincoln·; as they were following the Lincoln, 
'vhich was rap_idly slowing down, they saw lights coming 
from the rear; they pulled aside for the car in the rear to 
pass. This car passed and then they pulled alongside the 
Lincoln, at which time both were running a bout five miles an 
hour; that someone in the Chrysler car, 'vhich had just 
passed them,-tl1e said Dillard and Wood, called out some-
thing- that they understood to be ''jump"; that they then 
passed both the Chrysler and Lineoln and cut across in front 
·of them and stopped; that R. L. \Yrig-ht got out of the Lin-
coln and was arrested by them;- that they did not know Leon 
Soay was in the Chrysler; that they then arrested Leon 
Seay; that 1\t[rs. Seay was in the Chrysler with Leon Seay; 
that they found 25 cases of ardent spirits in the Lincoln and 
also two pistols. The Commenwea.lth proved they had seen 
R. L. Wright and Leon Seay together on different occa-
sion!=; in Riehmond. 
If no further evidence had been offered in rebuttal, we sub-
mit that the charge in the indictment was not proven beyond 
a. reasonable doubt. It is hardly necessary to c.ite the numer-
ous cases of reasonable doubt. 
We submit, on cross examination that this evidence, at 
Leon Seay v. Oomonwealth 15 
its greatest probative value, simply . suggests against Leon 
Seay that he was simply a victim of circumstances. Both 
Dillard and "\Vood admitted they were not looking for Seay; 
and they did not know he was in the Chrysler until they 
looked into the Chrysler. They both admitted they were 
afraid to pass the Lincoln because they 'vere afraid it would 
run over them and kill them. It was admitted by them that 
Leon Seay had no liquor or fire-arms; that he made no resist-
ance and made no effort to run away or escape. Wood ad-
mitted that he thought the Chrysler, at the time it passed 
them, 'vas operated by a bootlegger named Johnston. They 
admitted they 'vere not sure that Leon Seay was interfering 
with them in the capture of the Lincoln-that they thought 
the people in the Chrysler and Lincoln were talking and they 
St!Jpposed they were getting ready to take the driver out of 
the Lincoln into .the Chrysler. Neither Dillard nor Wood 
would swear or state affirmatively that they heard the 'vord 
''jump'' come from tl1e Chrysler. They both admitted they 
were not certain about this but tho~tght that was wha.t they · 
heard. To the question addressed to Dillard,-"Did Leon 
Seay attempt to hinder you in the capture of the Lincoln 
car", Dillard rep1ied as follows: "The only thing he did was 
to drive between us and the Lincoln'', and Wood stated as 
follows: ''I think he attempted to hinder me, but I will not say 
he did hinder me." Therefore, we· submit that the evidence 
simply proved that the Chrysler occupied by Lean. Seay and 
l1is wife drove his car between the prohibition car and the· 
Lincoln. There is even no suggestion that Lean Seay in-
tended to hinder, delay or in any way interfere with Wood 
and Dillard in the capture of tl1e Lincoln automobile. Cer-
tainly, there was no proof. The la'v obtaining here is that 
the Commonvmalth must proYe beyond every reasonable doubt 
that he drove his automobile in front of the prohibition of-
ficer and in smne way interfered with them, and that the Com-
monwealth must also prove beyond every reasonable doubt 
that he drove such automobile in front of the prohibition of-
fleer and interfered with them 'vith the intent to· so inter-
fe:ve with them. 
In the rl-iclzols case, 91 Va. 75, the Court said: 
''It is not sufficient that his guilt is probable only or more 
probable than his innocence; no degree of probability merely 
will authorize a conviction, but the evidence must be of 
Rnch a character and tendency as to produce a n1oral certainty 
of the person's guilt.'' 
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See also Botton's case, 99 Va. 860. 
It will also be observed and noted that both Dillard and 
Wood, on cross examination, stated that Royal vVright ad-
mitted in the magistrate's court that he, "\\Tright, v.rns alone 
guilty of transporting ardent spirits and that Leon Seay had 
no knowlelge of his unlawful transportation of ardent spirits 
on the night of November 3, 1928, and th~t Leon Sea.y had 
nothing whatever to do with such transportation, and in no 
way interfered with or assisted him in such transporta-
tion. 'J.1his statement remains uncontradicted. 
In the evidence offered by the accused, we find tl1e follow-
ing: '' ~f r. Neville, ~Ir. Sainsone, l\:frs. Neville, 1\Irs. Louise 
Seay and Leon Seay testified, and it is uncontradicted, that 
there was a week-end party being given at Boller's Wharf, 
Essex County, Virginia, and that they and several other 
friends attended; that it was necessary to travel over the 
Richmond-Tappahannock highway from R.ichmond to Bray's 
· '\Vharf. where the road then turned to the right, leading to Bol-
ler's Wharf; that it was an orderly, dignified gathering of 
friends, where no whiskey or ardent spirits of any description 
were exhibited or drank, that they left Richmond at various 
times in the afternoon for the trip to Be>ller's Wharf; that 
their food consisted of roasted oysters; that Leon Seay and 
l\Irs. Seay left about eleven or eleven thirty P. l\L for their re-
turn to Richmond to look after their young child, who had been 
left in the care ·of ~Irs. Seay's mother. This is certainly a 
legitimate and incontrovertible explanation of the presence 
of 1\{r. and ]\frs . .Seay, there on the Richmond-Tappahan-
nock Highway on the night of No-vember 3, 1928. 1\{rs. Seay 
testified that as they approached the prohibition automobile, 
wl1ich they afterwards found ·out was oecupied by Dillard and 
Wood, 1\fr. Seay ble'v his horn to pass; that they did pass, 
but tl1at the big Lineoln was so zig-zagging across the road, 
that they were afraid to attempt to pass, and followed a 
short distance; that their Chrysler and the Lincoln were driv-
ing very slowly and just as the Lincoln pulled off to the right 
for them to pass, the car in their rear shot ont in front of 
them and blocked them. She stated they were nervous and 
excited ancl hollered out: ".'l,hat man mu~t be drunk." That 
Wood and Dillard eame quickly to their car and poked a pis-
tol in her side and began beating Mr. Seay over his head 
with the butt of his pistol. She denied anyone said "jump". 
We respectfully submit that it strongly appears that tl1e 
imagination of both Dillard and ":rood was most active, juclg-
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ing from the conclusions they drew in their statements ; they 
were looking for bootleggers; they had captured \Vright and 
were thrilled 'vith the excitement of the chase and capture; 
that they would not affirm, however, they were sure about 
hearing the word "jump", and it is certainly not improba-
ble that it was ~:[rs. Seay they heard, if they even heard 
anything at all, scream out: "That man must be drunk." 
It is perfectly natural and truly characteristic of prohi-
bition officers, and in this case, Dillard and vVood, being on 
the mission of hunting bootleggers, having captured Wright, 
whom they knew to be a bootleg·ger, and whom they knew had 
been previously convicted of violation of the prohibition laws, 
and also knowing that Leon Seay had also been previously 
convicted of violation of the prohibition la,vs, and Leon 
Seay 's presence at the time of the capture of vVright, that 
they immediately ac~.usecl Leon Sea.y on account of these 
circumstances. "\V e admit these officers acted naturally and 
characteristically, but their opinio'n and S'ltspicion and belief 
are not sufficient in law to convict. Had Leon Seay and 1Irs. 
Seay been any other persons than whom they were, they would 
never have ever been detained-to say nothing of provoking 
the arrest of Leon Seay. 
l\£r. Leon Seay, in his testimony, explained his presence in 
Essex County, and his presence on the Richmond-Tappahan-
nock Hig·hway, which have not been contradicted. He states 
that they heard no shots fired that night; that he blew his 
horn to pass the car, which was found afterwards to be occn-: 
pied by Dillard and Wood; that this car pulled aside for him 
to pass; that he did not know· who was in either the prohibi-
t.!on car or the Lincoln car; that after passing the Lincoln, 
as it was zig-zagging so across the road, that his wife warned 
him not to attempt to pass the Lincoln car, so he dropped 
back hel1ind. As he. did that, the car in the rear shot past 
him; that Dillard and vVoocl came to his car and arrested him. 
l-Ie denied he attempted in any way to interfere with th.e pro-
hibition car, or to assist \Vright in an escape; that he did 
not know \Vright was then engaged in the transportation of 
ardent spirits and had nothing himself to do with the trans-
portation thereof; thnt he, himself, had no ardent spirits in 
his car and that he heard no one call out ''jump''; that he did 
not talk with \Vright while in his car, and did not even recog-
nize him until after he was taken out of his own car and 
went over to the Lincoln. ~Ir. Seay said that vVright had 
worked at the \Vhite .Auto Shop and had at times delivered 
r-
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his car to him at his home, as he frequently left his car at this 
seiTice station for repairs. I!e denied that any New J er-
sey license had ever been attaci1ed to his Chrysler. 
\Ve ·submit that this statement that the e\ri.dence shows 
only suspicion of the guilt of Leon Seay; that any responsi-
ble la,v-a.bicling citizen could easily have been involved in 
the identical situation w·ithout invoking- the slightest suspi-
cion; that Leon Sea.y has been convicted by a jury purely 
through prejudice a.nd there is not sufficient evidence to sus-
tain their verdict; tl1at the joint indictment against Wright 
anrl Seay setting forth the various eonvictions of both Wright 
and Sea.y served prejudiciously against Seay, and that the 
jury, ,vith these long recitals of eonvictions before them and 
emphasized by Commonwealth's Attorney in his argument, 
and the fact that ardent spirits were actually being trans-
ported, caused them to render an unfair and unsustainable 
verdict. Judge West, in Anthony vs. Co·mtn.onwealth, 34 
Va. Appeals 182, said as follows : · 
''The statute does not authorize a conviction without any 
evidence of the commission of the offense charged upon 
proof that the accused has the reputation of being a violator 
of the prohibition laws, hut simply makes such evidence rele-
vant and admissible along \vith the other evidence in the 
case.'' 
"\Vherefore, for the foregoing· and other errors apparent 
upon the face of the record, and which will be more fully 
g·one into under petitioner's plea tl1at a. writ of error and 
supersedea.s from said tiudgment qf conviction may be 
awarded him; that the same may lle reviewed and reversed, 
and your petitioner be allo·wed a reasonal1le bail. 
Wl\f. A. "\VRIGHT, 
.J. D. :.MITCHELL, 
"\V. "\V. BEVERJ.JEY. 
LEON SEAY, 
By his attorneys. 
We, \\7• W. Beverley, J. n. l\Iitche11 and William A. 
Wright, attorneys at la.w pra.ctieing in the Supreme Court of 
Appeals in Virginia, do certify that in our opinion there is er-
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ror in the record sufficient to warrant a reversal of the 
judgment set forth in the foregoing petition. 
R.eceivecl Octo. 10/29. 
W. "\V. BEVERLEY, 
J. D. lVIITCHELL, 
WM. A. WRIGHT. 
H. S. J. 
Writ of error and supersedeas awarded, hut not to operate 
to discharge the accused from custody, if in custody, or to 
release him from bail, if out on bail. 
PRESTON W. CA.~fPBELL . 
.Received Oct. 16, 1929. 
H. S. J. 
ViRGINIA: 
In tl1e Circuit Court of the County of Essex, Virginia, on 
the 17th day of December, 1928. 
Commonwealth 
Against 
R, .. L. Wrtght and Leon Seay. 
INDICT~IENT FOR A FELONY. 
The grand jurors of the Commotnvealth of Virginia, in and 
for the body of the County of Essex, upon their oaths pre-
Rent. that R. I.~. Wright. in the County of Hanover, and in 
the Circuit Court of said county, on the 27th day of Septem-
ber, 1926. was convicted of the unlawful transportation of 
nrclent spirits; and that afterwards tq-wit :-on the 9th of 
December. 1926, in the Oitv of R-ichmond, Virginia, and in the 
Hustings Court of the said city, the said R. L. Wright was · 
~onYiced for this to-·wit :-that in the said City of Richmond 
on the 7th da.y of October, 1926, the said R. ·L. Wright did 
unlawfully and feloniously sell; ·offer, keep, store and expose 
for sale, 'transport, dispense, solicit, advertise and receive 
orders for ardent spirits; and tha.t afterwards, to-wit: on 
t.lu~ Rrcl day of November, 1928, in the County of Essex, Vir-
ginia, the said R. L. Wright did unlawfully and feloniously 
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transport ardent spirits; and the grand jurors aforesaid, on 
their oaths .aforesaid, do further present tha.t.Leon Seay on 
the 22nd day of November, 1920, in the County of Halifax, 
Virginia, and in the Circuit Court of that county was con-
victed of a violation of the prohibition laws of the State of 
Virginia; a.nd at another time afterwards, to-wit:-OIJ. the 
21st day of 1\.pril, 1927, the said Leon Seay, in the County 
of Charles City, and in the Circuit C'ourt of that c.ounty, was 
convicted of the violation of the prohibition laws of the State 
of Virginia, and that afterwards, to-wit: on the 3rd day of 
November, 1928, one R. L. Wright in the County of Essex, 
Virginia, did unlawfully and feloniously transport ardent 
spirits as aforesaid, and the said Leon Seay, then and there 
being present, did aid, assist, advjse and counsel the said R. 
L. Wright in the unlawful and felonious transportation of 
ardent spirits against the peace and dignity of the Common-
wealth of Virginia. 
Second Count: And the Grand Jurors a.fore·said upon their 
oaths aforesaid do further present, that R .. L. 
page 2 ~ \Vright in the County of :Hanover, and in the Circuit 
Court of said county, on the 27th da.y of September, 
1926, was convicted of unlawful transportation of ardent spir-
its; and that afterwards, to-wit :-on the 9th day of Decem-
ber, 1926, in the city of Richmond, Virginia, and in the Hust-
ings Court of said city, the said R. L. Wright 'vas convicted 
of this to-wit :-that in the said City of Richmond on the 
7th day of October, 1926, the said R. L. Wrjght did unlaw-
fully and feloniously sell, offer, keep, store and expose for 
sale, transport, dispense, solicit, advertise and receive orders 
for ardent Rpirits, and that afterwards to-wit: on the 3rd 
day of November, 1928, in the County of Essex, Virginia, the 
said R. L. "\Vright did unlawfully and felon,iously transport 
ardent spiritR h1 a auto}llobile and a.t the time be so trans-
ported ardent spirits in the said automobile, had in the same 
automobile certain fire arms to-wit: two certa,in pistols 
loaded 'vit.h powder and bullets. And the gTand jurors afore-
said, on their oaths aforesaid, do further present that Leon 
Seay on the 22nd day of November, 1920, in the County of 
Halifax, Virginia. and in the Circuit Court of that County 
'vas convicted of a violation of the prohibition la.ws of the 
State of Virginia; and at another time afterwards to-wit:-
on the 21st day of April, 1927, the said Leon Seay, in the 
County of Charles City, and in the Circuit Court of that 
county, was convicted of the violations of the prohibition laws 
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of the State of ·virginia, and that afterwards to-wit :-on 
the 3rd day of November, 1928, one R. L. Wright in the 
County of Essex, Virginia, did unlawfully and feloniously 
transport ardent spirits as aforesaid, and the said Leon Sea:y, 
then and there being present, did aid, assist, advise and. conn- . 
sel the said R. L. Wright in the unlawful and felonious trans-
portation of ardent spirits against the peace and dignity of 
the Commonwealth of Virginia. · 
Witnesses sworn in open Court and sent before the Grand 
Jury : J. N. Wood and J.. 0'. Dillard. 
page 3 ~ The following jury was selected to try the case: 
Richard Burch, H. B. Anderson, R. H. Mitchell, I-I. 
~I. Atkins, B. F. J\1:inor, A. 0. Brooks, T. A. Coghill, J. S .. 
Trible, F. :IvL Anderson; J\f. W. Andrews, Edward Dix and 
M. R. Owen. 
Circuit Court of the County of Essex, on Tuesday the 18th 
day of December, in the year of our Lord Nineteen Hundred 
and Twenty-eight. 
Commonwealth of Virginia 
Against 
Leon Seay. 
INDICTJ\:fENT FOR. A FELONY (VIOLATION OF THE 
PROHIBITION LAW). 
This day came the At.ton1ey for the Commonwealth and the 
accused, Leon Seay, appeared in answer to his recognizance 
and moved the Court., through his counsel, Wm. A. Wright, 
for a. severance of his trial upon the joint indictment against 
him ·and R .. L. Wrigl1t, which motion was granted by the 
Court. Whereupon the accused "ras arraigned and before 
tendering his plea, demurred to the indictment, which demur-
rer the Court overruled, to which ruling .of the Court the ac-
cu psecl excepted. 
The reasons for the clumurrer being a.s follows: That the 
indictment is insufficient in law, t.o-wit: 
1. That the indictment cl1arges Leon Seay with a~ offense 
that constitutes a felonv. when as a matter of law t.he offense 
as chargee) is merely a· misdemeanor, in this, to-wit because 
,-
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the former convictions alleged against Leon Seay were for 
offenses which would nor constitute a felony even though he 
might be found· guilty of aiding and abetting in the trans-
portation of ardent spirits in Essex County, Va., o.n the said 
. day of November 3rd, 1928. 
2. Because the indictment attempts to charge Leon Seay 
with an offense that constitutes a felony by virtue of the cita-
tion and averment of former convictions of Roland Wright, 
when as a matter of la-vir Leon Seay could only be found guilty 
of aiding and abetting Roland Wright in the transportation 
of ardent spirits, which offense is not in itself a felony, for 
Leon Seay can not be punished for the former convictions of 
Roland "\Vright as they are no part of the offense committed 
by Leon Seay. 
"\\' ... hereupon the ac~used tendered a special plea. of former 
jeopardy: 
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And the said J..Jeo Seay in his ow11 proper person comes into 
Court here, and having heard the said indictment read, says 
that the Commonwealth ought not further to prosecute the 
said indictment ag·ainst l1im, the said Leo Seay, because he 
says that heretofore, to-wit: on the !6th day of November,. 
1928, at the Afagistrate, R. L. Pendleton's Court for the 
county aforesaid, in the State of Vh·ginia, holden at ~he of-
fice of Wm. A. Wright, Attorney at Law·, Tappahannock, 
Va., it was by t.he said 1\fagistrate, R. L. Pendleton, in ancl 
for the· county aforesaid, in the state aforesaid, in his judicial 
capaeity as such justice of the Peace and Conservator of the 
Law· issued a. warrant against the said Leo Sea.y, upon the 
complaint and information of J. C. Dillard, State Prohibition 
Inspector, charging the said Leon Seay, did on the 3rd of 
November, 1928, "by force attempt to impede him the said 
J .. C. Dillard. and J. N. Wood, the said J. C. Dillard and 
~T. N. Wood being· then and there regular State Prohibition 
Inspectors for the State of Virginia, in the discharge of their 
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duty"; that S:. S. Newbill, Sheriff of the county aforesaid, 
in the State of Virginia, 'vas commanded on the 16th day 
of November, 1928, in the name of the Commonwealth of 
Virginia to apprehend the said ~eo Seay; that the said war-
rant of arrest was executed on the 16th day of November, 
1928, by the said S. S. N e'vbill, Sheriff; and that upon the 
examination of the above charge, the said 1\!Iagistrate, R. L. 
Pendleton, found the said Leon Seay guilty and assessed his 
fine at twenty five dollars; that on the same day of N ovem-
ber 16th, 1928, the said Leo Seay properly noted an appeal 
to the Circuit Court of Essex Cot1nty, Va., depositing the 
necessary bail fee by the aforesaid Magistrate, Pendleton, 
whereupon the said R. L. Pendleton, on the aforesaid day of 
November 16th, 1928, certified an appeal to the Circuit Court 
of Essex County, Va.., and further certified that Leo Seay 
and C. C. Wilback ac]{nowledged themselves indebted to the 
State of ,Virginia in the sum of $100.00 to be made and levied 
of their goods and chattels, upon the condition the said Leo 
Seay appear before the Circuit of Essex .County, 
page 5 ·}- Va., on the 17th day of December, !928, to answer 
the charge in the aforesaid warrant; that on the 
17th day of December, 1928 the said Leo Seay did appear 
before the said R. L. Pendleton, 1\!Iagistrate, and A. D. 
Latame, Clerk of the Circuit Court of Essex County, V.a., and 
did pay and deposit the said sum of $25.00 as set forth in 
the aforesaid judgment and all costs assembled amounting to 
$i32.25 which was accepted and the aforesaid appeal to the 
aforesaid judgment was dismissed on the 17th day of De-
eember, 1 928; as by the record more fully and at large will 
appear, which said judgment still remains in full force and 
effect. And the said Leon Seay in fact says that he, the said 
Leo Seay, and the said Leo Seay arrested and convicted as 
last aforesaid, are the one and same person, that the crime, 
''by force attempt to impede, hinder said J. C. Dillard and 
,J. N. \Vood, the said ,J. C. Dillard and J. N. 'Vood being then 
and there regular State Prohibition Inspectors for the State 
of Virginia, in the discharge of their duties'', of whic.h he, the 
said Leo Seay was so arrested, charged and convicted as 
aforesaid, and the indictment of which he is no"'V indicted, are 
one and the same offense; in that it was the same, identical, 
specific, physical and isolated act for which he was con-
victed in the aforesaid judgment ,namely, the drivil}.g of the 
said IJeO Seay's automobile in front of the said J. C. Dillard 
and ,J. N. Wood, "rl1o occupied another automobile, on the 
public higlnvay, and thereby blocking and impeding the ap-
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proach of the said J. C. Dillard and J. N. Wood, who were 
pursuing an automobile engaged in the transportation of ar-
dent spirits and which was traveling a few yards ahead of 
the said J. C. Dillard and J. N. Wood. The Statute of Vir-
ginia (Sec. 4775 Virginia Code 1924) being as follows: "If 
the same act be a violation of two or more statutes, or two or 
more municipal ordinances conviction under one of such acts 
or ordinances shall be a bar to a prosecution or proceeding 
under the other or others''. And this he, the said Leo .Seay 
is ready to verify, wherefore he prays judgment and tha.t 
he ma.y be dismissed and discharged from the said premi-
ses in the present indictment specified. 
·LEO SEAY. 
WILLIAM A. 1VRIGHT, Counsel. 
page 6 ~ State of Virginia, 
County of Essex, To-wit: 
This day, before me, A. D. Latane, Clerk of the Circuit 
Court of Essex County, 1Va., Leo Seay personally appeared 
before me and made oath that he is the accused in the above 
set forth; and to the best of the affiant's belief the facts 
stated in the above plea. are true. 
LEO SEAY. 
Subscribed to and sworn to before me this 18th day of De-
cember, 1928. 
A. D. LAT 1\.NE, Clerk. 
At the time of filing said plea, December 17, 1928, the case 
was not upon the docket and was not placed there until the 
day after, which was December 18, 1928. 
To which plea the Commonwealth demurred, which demur-
rer the Court sustained, whereupon he tendered his plea of 
not guilty, thereupon came a ven.i·re of twenty persons, to-
wit: Richard Burch, B. F. 1\Iinor, H. B. Anderson, J. P. 
Taliaferro, R. H. Mitchell, H. 1\IL Atkins, J. ~I. Cannon, J. 
L. Pollard, A. 0. Brooks, T. A. Coghill, J. S. Trible, L. W. 
Brooks, B. F. Gresham, 1\f. R. Owen, F. \V. Anderson, W. R. 
Duke, P. ,J. Derieux, M. vV. Andrews, R .. D. Durl1a.m and 
Everett Dix, who were found free from exception from which 
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panel the Commonwealth and the accused alternately struck 
off four, leaving a jury of twelve persons, to-wit: Richard 
Burch, H. B. Anderson, R. II. :Mitchell, H. :1\L Atkns, B. F. 
nfinor, A. 0. Brooks, T. A. Coghill, J. S. Trible, F. l\1. An-
'derson, M. W. ·Andrews, Everett Dix and ~I. R. Owen who 
being first duly sworn were constituted a jury to pass upon 
this case. ·And it being charged in the indictment that the 
said Leon Seay did on the 3rd day of November, 1928, aid, 
assist, advise and counsel the said R. L. Wright in the un-
lawful and felonious transportation of ardent spirits against 
the peace and dignity of the Commonwealth and the jury 
having heard the evidence retired to their room and after 
duly considering the same brought in the following verdict: 
''We, the jury find the accused guilty under the first count 
of the charge in the within indictment and fix his punish-
ment at six months confinement in the county jail and a fine of 
Five Hundred Dollars." R. IL :1\Htchell, Foreman. 
page 7 ~ Upon motion of counsel for the defense that the 
Court set aside the verdict as contrary to law and 
evidenee the Court therefore took tinie to consider said mo-
tion. 
In the Circuit Court of the County of E~sex, on the 16th day 
of February, in the year our Lord One Thousand Nine Hun-
dred and Twenty-Nine. 
Commonwealth of Virginia 
Against 
Leon Seay. 
FELONY. (VIOLATION OF THE PROIUBITION LA \V.) 
The motion to set aside the verdict as contrary to law and 
evidence and for misdire<:tion to the jury is overruled, to which 
ruling of the Court the accused excepted. A.nd the accused 
signifying his ·wish to apply to the Supreme Court of Appeals· 
of Virginia. for the \Vrit of Error the judgment of the Court 
is suspended for the period of sixty days in order that he 
may apply for said \\.,..rit. 
CLAGGETT B. JONES. 
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day of April, in the year of our Lord Nineteen Hundred and 
Twenty Nine. 
Commonwealth of Virginia 
Against 
Leon Sea.y. 
INDICTMENT FOR A FELONY. (VIOLATION OF THE 
PROHIBITION LAW.) 
This day came the Attorney for the Commonwealth and the 
accused, Leon Seay, appeared in person according to his 
recognizance and on motion of the said Leon Seay, by counsel, 
and for good cause shown the case is continued until the 
17th day of June, 1929, 
Thereupon the said Leon Seay 1va.s duly recognized aecord-
ing to law in the sum of Twenty Five Hundred ($2,500.00) 
Dollars, with Charles E. Lydia, his surety therein, who jus-
tified on oath as to his ~ufficiency for the personal appearance 
of the said Leon Seay before this Court on the 17th day of 
June, 1929, to answer the judgment of, the Court and from 
day to day and term to term thereafter until discharged by 
:this Court. 
JOS. W. CffiNN. 
page 8 J Circuit Court of the County of Essex a.t the Court 
House of said Court, in said ·county, on 1\fonda.y the 
17th day of ,June, in the year of our Lord One Thousand Nine 
Hundred and Twenty Nine and in the One Hundred and 
Fifty Third year of our Commonwealth. 
Common"realth of Virginia 
Against 
Leon Seay. 
1NDICT1\IIENT FOR. A FELONY. (VIOLATION OF THE 
PROIDBITION LAW.) 
Leon Sea.y, who on December tl1e 18th, 1928, was con-
victed in this Court of a felony, ~to-wit: The violation of the 
Prohibition Law, this day appeared in open Court in pursu-
ance to his recognizance and the said .Leon Seay, on the said 
lSth day of December, 1928, having moved the Court to set 
aside the verdict of the jury as contrary to the law and evi-
I 
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dence and for misdirection of the jury, which motion the 
Court took time to consider. 
And whereas on another day, to-wit: the 16th day of 
February, 1929, the accused again appeared in open Court in 
pursuance to his recognizance and the Court having ma-
turely considered of its judgment overruled the motion to set 
aside said verdict of the jury, to 'vhich ruling of the Court 
the accu~ed excepted. 
And whereas the Court having failed to sentence the said 
Leon Seay, in accordance of the finding of the said jury, he 
renewed his motion to set aside the yerdict of the jury as 
contrary to the la'v and evidence and misdirection of the 
jury, which motion the Court again overruled, to which rul-
ing of the Court the accused again excepted. And the ac-
cused being asked if anything he had to say or allege why 
sentence should not be pronounced upon him, saith tha.t the 
Court should not a.t this time pronounce sentence upon him, 
but the Court overruled said objection, to which ruling of 
the Court the accused excepted. 
\Thereupon it is considered by the Court that Leon Seay 
he confined in the County Jail of this County for the period 
of six months, or, in lieu thereof be committed to the Super-
intendent of the Penitentiary of .Virginia, as a member of 
the Convict Road Foree to work on the public roads of Vir-
ginia, and pay a fine of $500.00. as by the jury in their ver-
diet ascertajned, and pay the costs of this prosecution, and 
if said ·fine and costs are not paid he shall serve an 
page 9 ~ additional term of six months in jail, or, in lieu 
tl1ereof upon the Convict Road F'orce and it is fur-
ther ordered that the aceused shall enter into bond before 
the Clerk of this Court in the penalty of $1,000.00 with ap-
proved security conditioned that he will not violate the pro-
visions of the prohibition law for one year from the date 
l1ereof. And if said bond is not executed, the said Leon Seay 
Rhall be confined in jail, or serve upon the Convict Road 
Foree, for the further period of six months. 
And the accused signify~ng his wish to apply to the Su-
preme Court of A.ppeals of Virginia for the Writ of Error the 
judgment of the Court is suspended for the period of sixty 
days in ordP.r that he may apply for said Writ. 
CLAGGETT B. JONE.S. 
28 Supreme Court of .Appeals of Virginia. 
.A. The following instructions were· given by the Common-
wealth: 
The Court instructs the jury that before they can convict 
the accused, Leon Seay under either count of this indict-
ment they must believe beyond all ~~ea.sona.ble doubt that 
one R. L. Wright on the 3rd day of November, 1928, in the 
County of Essex, Virg11ia, did unlawfully transport ardent 
spirits in which event they are further instructed. 
1. That -if they believe beyond a reasonable doubt that R .. 
L. Wright was on the 27th day of .September, 1926, in the 
Circuit Court of the County of IIanover, Virginia, convicted 
of the unlawful transportation of ardent .spirits, and tbat 
Leon Seay in the County of Essex, Virginia, did aid, assist, 
advise and counsel the said R. L. vVright in the transportation 
of ardent spirits, they shall find the said Leon Seay guilty 
as charged in the first count of the indictment and fix his pun-
ishment at confinement in the penitentiary at not less than 
one year and not more than five years, or in your discretion 
by a. fine not exceeding Five Hundred Dollars, and by con-
finement in jail for not less than six months nor more than 
twelve months. . 
2. The Court instructs the jury that if they believe beyond 
a reasonable doubt that R. L. Wright was on the 22nd day of 
September, 1926, in the Circuit Court of the County 
page 10 ~ of Hanover, Virginia, convicted of the unlawful 
transportation of ardent spirits in a.n automobile 
and that the said R. L. \V"right was, on the 3rd day of Novr., 
1928, transporting· ardent spirits in the County of Essex, and 
the time the said Wright was transporting said ardent spirits 
he had in the said automobile certain firearms, to-wit: Two 
pistols and that the said Leon Seay in the County of Essex, 
did aid, assist, advise and counsel the said Wright in the 
transportation of ardent spirits, they should find him guilty 
as charged in the second count of the indictment and fix his 
punishment in the penitentiary at not less than one nor more 
than three years, or in their discretion, by confinement in the 
county jail at not less than six months nor more than twelve 
montbs. 
To ·which instructions the accused objected, which objec-
tion was overruled by the Court, to which ruling of the Court 
the accused excepted. 
I 
.!' 
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B. The following instructions were given by the accused. 
1. The Court instructs the jury that every man is pre-
sumed to be innocent until he is proven guilty beyond every 
reasonable doubt. It is not sufficient that they should be-
lieve his guilt is probable only, or more probable than his · 
innocence. No degree of probability merely will authorize 
a conviction but the evidence must be of such a character and 
tendency as to produce a mortal certainty of the prisoner's 
guilt, to the exclusion of every doubt. 
Nicholas' Case, 911Va. 75. 
The Court instructs the jury that in order to convict the 
accused of the crime alleged against him in the indictment 
every material fact necessary to constitute such crime must 
be proved beyond a reasonable doubt. And before the jury 
can find Leo Seay guilty as charged in this indictment they 
must not only believe beyond every reasonable doubt that he 
drove his automobile in front of the Prohibition Officers or 
in any wa.y interferred with them in their chase after the 
whiskey laden automobile but they must believe beyond every 
reasonable doubt that he drove his automobile in front of 
the Prohibition Officers and interferred with them with the 
intent to do so. 
The Court instructs the jury that to constitute Leo Seay 
an aider and abettor it is essential that he should 
page ll J share the criminal intent of Roland Wright, the 
driver of the whiskey laden automobile, who 
eommitted the offense of transporting 1un1a.wfully .a.rdent 
spirits. And the Court further instructs the jury if a reason-
able doubt exists in Leo Seay 's intention in interfering in 
the c.hase or c.apture of the whiskey automobile, he can not 
be found guilty as an aider and abettor and should be ac-
quitted. 
Horton's C[JtSe, 99 ·va. 860. 
State of Virginia, 
County of Essex, To-wit: 
To S. S. N ewbiii, Sheriff of the County: 
Whereas J. C. Diiiard, S. P. I. of the said. county, has this 
30 Supreme Court of Appeals of Virginia. 
<Jay made complaint and information on oath before me, R. 
L. Pendleton, a Justice of the Peace of the said county, that 
Leo Sea.y in the said county, did on the 3 day of November, 
1928, by force attempt to impede him, the said J. C. Dillard 
and J. N. Wood, the said J. C. Dillard and J. N. Wood being 
then and there regular State Prohibition Inspectors for the 
State of Virginia, in the discharge of their duty. 
These are, therefore to command you, in the name of the 
Commonwealth to apprehend and bring before me, or some 
other justice of the said c.ounty, the body ·of the said Leo 
Seay to answer the said compliant and to be further ~ealt 
with according to la,v. And you are also directed to sum-
mon J. C. Dillard and J. N. Wood. 
Given under my hand and seal this 16 day of November, 
1928. 
R. L. PENDLETON, J. P. (Seal) 
Common,vealth of Virginia. 
Warrant of Arrest. 
Leo Sea.y. 
16th day of November, 1928. 
State of Virginia, 
County of Essex, To-wit: 
S. S. NEWBILL, Sheriff. 
I, R. L. Pendleton, a Justice of the Peace in and for the 
County of Essex, Virginia, do hereby c-ertify that 
page 12 ~ I..Jeo Seay and C. C. Wilback, 1700 Fendall Ave., 
Rd., Va., as his surety have this day acknowledged 
themselves indebted to the Common,vealth of Virginia in 
the sum of One Hundred Dollars ($100.00) to be made and 
levied of their goods and chattels, upon this condition: That 
the said Leo Seay shall a.ppear before the Circuit Court 
of Essex County, on the 17th da.y of Dec., 1928, and not 
leave hence without leave of the said Court, to answer the 
-
I 
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charge in this warrant, or to await the action of the Grand 
Jury of the said county upon the within charge. 
Given under my hand this the 16 day of Nov., 1928. 
R. L PENDLETON, J. P. 
Upon the examination of the within charge, I find the ac-
cused guilty and assess his fine at Twenty Five Dollars. 
R. L. PENDLETON, J. P. 
The said Leo Seay having prayed an appeal and tenderea· 
C. C. Wilback as his surety for the payment of such judgment, 
a.n appeal is hereby granted said defendant to the Circuit 
Court of Essex County. 
Given under my hand this the 16th. day of November, 1928. 
R.L.PENDLETON,J.P. 
December 17th, 1928, upon payment of fine and costs I 
hereby dismiss this case. · 
R. L. PENDLETON, J. P. 
Costs . 
. T11stice. . . . ..................................... $ 5.00 
Fine .... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25.00 
Clerk. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.25 
Arrest. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.00 
Witness attendance ............................... 10.00 
Summoning witnesses. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.00 
Commonwealth. . . . .......................... :. . . . 6.00 
Total ........................................• : ... $57.25 
Fne and costs paid and dismissed from docket. 
A. D. LATANE, Clerk. 
3~ Supreme Court of Appeals of Virginia. 
page 13 ~ State of Virginia, 
County of Essex, To-wit: 
To S. S. Newbill, Sheriff of the said county. 
Whereas J. C. Dillard, State Prohibition Inspector of the 
said county, has this day made complaint and information 
before me, R. L. Pendleton, a Justice of the Peace of the 
sa:ld county, that Leo Sea.y in the said county, did on the 
- day of November, 1928, unlawfully aid and abet Roland 
Wright and J. A. Daley in the transportation of ardent spirits 
against the peace. and dignity of the Commonwealth of Vir-
ginia. 
These, are therefore, to command you, in t.he name of the 
Commonwealth, to apprehend and bring befor~ me, or some · 
other justice of said county, the body of the said Leo Seay 
to answer the said complaint and to be further dealt witb 
according to law. And you are also directed to summon J. C. 
Dillard, J. N. Wood, F. M. Wood and R. S. Durrette as wit-
ne.sses. 
Given ·under my hand and seal this 10 day of N ovr., 1928. 
R. L. PENDLETON, J. P. (Seal) 
Commonwealth of Virginia, 
Warrant of Al:'rest. 
Leo Seay. 
Executed this iOth day· of November, 1928. 
S. S. NEWBILL, Sheriff. 
Upon the exa:mination of the within charge I find the ac-
cused guilty as 0harged in this 'varrant and am sending this 
case on to the grand jury at the next term of the Crcut Court 
that being the December Term. 
Given under my hand this the 16th day of November, 1928. 
The following witnesses were recognized to appear be-
Leon Seay v. Comonwealth 33 
fore the Circuit Court of Essex County, Virginia on the 16th 
day of November, 1928. 
State of Virginia, County of Essex, To-,vit: 
I, R. L. Pendleton, a Justice of the Peace in and for the 
County of Essex, 1Virginia, do hereby certify that 
page 14 ~ Leo Seay and C. C. Wilback as his surety, have 
this day acknowledged themselves indebted to the 
Common,vealth of Virginia in the sum of One Thousand Dol-
lars ($1,000.00) to be made and levied of their goods and 
chattels, upon this condition: that the said Leo Seay shall 
a!ppear before the Court of Essex County, on the 16th day 
of Nov., 1928, and not leave hence without leave of the said 
Court, to answer the charge in this warrant, or to await the 
action of the Grand Jury of the said county upon the within 
charge. 
Given under my hand this the lOth day of No., 1928. · 
R. L. PE-NDLETON, J. P. 
EVIDENCE. 
J. C~ DILLARD 
being first duly sworn testified as follows : 
(DIRECT EXA}.fiNATION.) 
I am a State Prohibition Inspector, was in car with J. N. 
Wood, Wood driving, followed Lincoln Car from Bray's Fork 
to near Millers Tavern, running about 70 miles an hour. 
Had a shot gun loaded ·with buck shot. Fired several shots 
at tires, punctured both rear and front tire on right hand 
side. Car then slowed down and a man jumped out and es-
caped in the woods. After this man had gotten out, saw light 
from a car coming up from behind driving very fast. This 
car passed us and cut in, in front of us, so suddenly that 
've had to put on the brakes to keep from running into him. 
We were driving about 50 yards behind the Lincoln Gar and 
this ·car cut in between us. The road there was full width 
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and the Lincoln Car was running on the right hand side of 
the road off of the hard surface on the dirt. There was noth-
ing to prevent the Chrysler Oar which passed us from going 
on by the Lincoln Oar also. The Lincoln Car then slowed 
down to about 5 miles and the Chrysler pulled out by the left 
side and I heard some one call out something, I ·understood, 
"Jump". "\Ve then pulled out and passed both cars and cut 
across the road in front of them. Stopping both cars we 
then got out and I went around the left side of the Chrysler 
Ca.r and found Leo Sea.y driving it, put him under arrest 
and ordered him to cut off his motor to keep him from getting 
away. Did not know at the time who was driving ·Chrysler 
Car but felt as soon as he passed us and cut in, in front of 
ns as he did, that he was attempting to aid the driver of the 
liquor car in getting away from us. 
nage 15 } Found 150 gallons of liquor and two pistols in 
Lincoln Car driven by Roland Wright. 
CROSS' EXAMINATION. 
J. C. DILLARD 
haying been duly sworn testified as follows: 
I am a State Prohibition Inspector. On Saturday, Novem-
ber 3, 1928, Mr. Wood and I 'vent down on the R.icllmond-
Tappahannock Road looking for a certain party who we knew 
to be a bootlegger. We parked our car at Bra.y's Fork near 
a gravel pit in Essex Countv and turned out the lights. A 
. car passed us about eleven"' o'clock at night on its way to 
. Richmond, coming from the direction of Tappahannock. 
The car looked suspicious and "re followed it. The driver 
drove so fast that I thought he would turn over at Piscata-
way Creek Bridge, 'vhich 'vas about two miles beyond 
Bray's Fork. We began shooting at the tires. Pretty soon 
the car slowed down. We continued to follo'v it and then, 
just about the end of the concrete, which is between three 
and four miles from Bray's Fork, another car pulled right in 
front of us. We were driving very slowly. Thie car which 
pa,ssed :Us, which we afterwards found to be a .Chrysler, 
pulled up beside the Lincoln. We did not know who 'vas in 
the Chrysler ear or whose car it ''ras. When the Chrysler 
pulled up besides tl1e Lincoln, it looked like the occupants 
of the two cars were talking, and I heard someone holler and 
it sounded like he said, "Jump". I won't swear to this, I am 
not certain about it, but I think that is what he said. When 
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they ~ere talking I supposed that they were getting ready 
to take the driver of the Lincoln into the Chrysler. Just as 
the Chrysler pulled up beside the Lincoln Car, we pulled right 
in front of the Chrysler Car and blocked the Chrysler Car. A 
· man had jumped out of the Lincoln Car and escaped about two 
hundred yards before, we pulled up beside the Lincoln Car. 
We found Leo Seay and Mrs. Seay in the Chrysler Car, 
but we did not :find any liquor or any :firearms in that car, 
nor can I say that I smelled whiskey on Seay. We found 
two pistols and twenty-:five cases of whiskey in the Lincoln 
Car which was drived by Wright. I knew. Wright to be a 
bootlegger. At the Magistrate's preliminary hearing Wright 
testified that Seay had nothing ·at all to do with the liquor 
or forearms, and did not know, he, Wright, was 
page 16 ~ transporting liquor that night. 
Q. ''Did Leo Seay attempt to hinder you in the capture 
of the Lincoln car~'' 
To which question the witness replied: 
A. ''The only thing he did was to 'get between us and Lin-
coln.'' 
R. L. PENDLETON 
being first sworn testified as follows: 
DIRECT EXAMINATION. 
I am Justice of the Peace, Essex Countw. Was called to 
a scene of arrest that night. Cars had not been moved, Lin-
coln Car was off hard surface road, on right hand side on 
shoulder, \follo·wed tract of Lincoln considerable distance 
back and tract showed it had been running on right side, 
\Yell to that side, road there full width, plenty of room for 
two of three cars to pass. Front and rear tires on right side 
of Lincoln Car both flat. Drove Lincoln Car home after 
arrest and found it hard to keep it from hugging right hand 
side of road. Showed State of N e'v Jersey Licenses plates 
which he had found under seat of the Lincoln oor loaded with 
liquor driven by Roland Wright. 
J. N. WOOD 
being first duly s·worn testified as follows: 
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DIRECT EXAMINATION. 
, . 
I am a State Prohibition Inspector, left Richmond about 
7:30 Saturday, Nov. 3, 1928, in company with J. 0. Dillard, 
another Inspector, having had information that liquor would 
be transported that night over the Richmond-Tappahannock 
Highway. Went to Bray's Fork and parked on the side of 
the road near the gravel pit and turned off the lights. About 
11 o'clock a big car came by which looked suspicious. We 
followed along behind with our lights turned off for about 1 
mile when we met a car turned on our lights. As soon as WP 
turned on our lights the big car we were following put on 
the gas and ran up to about 70 miles an hour. We followed 
along behind, we were afraid to pull out and try to pass and 
head him off, fearing he would run into us. We followed 
along for two or three miles and then Mr. Dillard, sitting on 
the right hand side of our car leaned out and shot, punctur-
ing the right rear tire. We followed along and about a mile 
further he shot again and punctured the right 
page 17 ~ front tire, the car then slowed do"\\'11 ro about 15 
miles an hour . 
. We then saw the lights from a car coming up behind us 
driving very fast. We were about 50 yards behind the liquor 
car, this car, a. Chrysler passed us and then cut in, in front 
of us so that I had to put on the barkes to keep from running 
into him. We followed along behind him a few hundred 
yards. The big car in front, 'vith both right hand tires flat, 
well on the right hand side of the road. The car in front of 
me then pulled out and drove by the side of the big front 
car and both slowed up to about 5 miles an hour. Some one 
in the Chrysler called out something, I understood, 
''Jump'', and I .pulled out and passed both of these cars, 
which were moving slowly side by side, I cut across the road 
in front of them and stopped. There was plenty of room 
for me to drive by both cai·s, they were both to the right hand 
side of the road and going very slowly. Roland Wright got 
out of the big car and when we arrested him he had come 
around behind the cars and was at the running board of the 
Chrysler Car which Leo Seay was driving. Had seen Wright 
and Seay repeatedly driving together in Richmond and seen 
Wright driving Seay 's Chrysler Car. Identified the New J er-
sey automobile license plates found in Lincoln liquor car as 
same seen twice last fall on car driven by Seay in Richmond 
City. 
Found 150 gallons· of whiskey and two pistols in the Lincoln 
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Car driven by Roland Wright, did not :find any liquor or 
:firearm in Chrysler car driven by Seay. 
CROSS EXAMINATION. 
J. N. WOOD 
.having been duly sworn testified as follows : 
I am a State Prohibition Inspector. On Saturday, No-
vember 3, 1928, I went down on the Richmond-Tappahannock 
Road, as it had been reported to me that some of the boot-
leggers 'vould operate on that road on that night. I was not, 
however, looking for Wright or for rSeay. Mr. Dillard 
another State Prohibition Inspector was with me. 
On our way down that afternoon I met several cars which 
I knew to be whiskey cars. We came back to see if we c.ould 
catch some of them. We parked on ihe ·side Clf the road at 
Bray's near the gravel pit, and turned out our lights. This 
was about eleven o'clock P. M., At that time a big car passed 
by and we thought it was loaded with liquor. We 
page 18 ~ followed it for a little ways with our lights turned 
off. When we turned on our lights the driver of 
that car threw .a lighted cigar on the road and Htepped on his 
ga~s. He drove very fast and almost wrecked his car several 
times. 
We followed this car and shot at the tires. After shooting 
several times the right front tire went down and then in 
about a half mile the right rear tire 'vent down. 
As we were following this car we saw the lights of a car 
coming from behind .. \V e pulled to one side to let him pass. 
He ran a.hout fifty yards behind this car after he passed us. 
Tl1is car pulled up opposite the Lincoln Car that was ahead 
of us, in which a load of liquor was being transported. I 
figured that the man in the Lincoln Car would get in the 
Chry.sler Car, as the Lincoln Car and the Chrysler car were 
rolling along very slowly on the side of the highway. 
As the Chrysler Car pulled up to the Lincoln Car, I heard 
some one holler and I thought he said, "Jump", I am not 
certain about this, but I thought that was what he said. 
We shot in front of the Chrysler Car and blocked him. I 
did not know who was in the Chrysler Car. I jumped out 
of my car and ran up to the Chrysler. I grabbed Seay, and 
then \Vright came around to the side of the Chrysler Car and 
I grabbed him~ 
Before we caught" up with the Lincoln car a man jumped 
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out of it and escaped on the side of the road. Until we shot 
the tires, the Lincoln was all over the road and I was a.fraid 
to pass him because I was afraid he might kill me. The road 
was plenty broad for three abreast, and the reason I did not 
pass the Lincoln was not because he was running so fast, but 
I was afraid he would run over me. 
We followed the Lincoln Car after the tires went down 
ab.out one Hundred and fifty or two hundred yards; and while 
we were following the Lincoln Car he came right in front of 
me. I think he attempted to hinder me but I will not say 
that. he did hinder me. 
The first time I ever saw Seay was about eight years ago. 
I also know Wright and know him to be a bootlegger. I can-
. not say how friendy Wright and Seay are. I have 
page 19 ~ seen Wright driving Seay's Chrysler. I found 
two pistols in the Lincoln Car. I discovered after-
wards that the ..-Lincoln Car was registered in the name of 
one Daly. 
When the Chrysler Car first passed us I thought it was a 
Chrysler belonging to a man named J·ohnson who I knew to be 
a bootlegger. Roland Wright testified at the Magistrate's 
l1earing that Sea.y had nothing to do with the transportation 
of this liquor on this night and knew nothing about it. 
I did not find any liquor .or any firearms in Sea.y's car and 
I did not smell a.ny whiskey on Seay. · 
I knew Roland Wright had been convicted previously on 
whiskey charges in the Hustings C'ourt of the City of Rich-
mond· and also in the County of Hanover. I also knew that 
Seay had been convicted of the violation of the prohibition 
law in Halifax and Charles City Counties. 
The following evidence 'vas o~ered by the accused: 
ELMER R. NEVILLE 
having been duly sworn testified as follows: 
I 
I am a barher in the City of Richmond where I have lived 
for about seven years. On ~Sa.turady, November 3, 1928, I 
was down at Bowler's Wharf, in Essex County, Va., in a 
party down there. I was there on invitation of Mr. P. S. Ma.:. 
hone, I left Richmond about six o'clock with my wife, Mr. Ma-
. hone, Mr. Mahone's girl friend and my brother's wife. We 
went to a cottage at Bowler's W11arf, which cottage is in 
charge of ~{r. Mahone. All of those people were my friends 
and I knew them personally. 
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At the pa1-ty were Mr . .Sansone, Mr. Wilson, Mr. Leo Seay 
.and his wife, .Mr . .Mahone, 1\IIr. Harri·s, my brother's wife, my 
wife and ~yself, an<;]. Mr. Mahone's girl friend and several 
other friends. 
We arrived there between seven-thirty and eight o'clock in 
the evening of November 3, 1928. Mr. Seay and his wife 
arrived later, between eight-thirty and nine, and left about 
eleven-thirty, saying that they were going back to their home 
in Richmond on account of their child. My wife and Mr. 
Mahone and his girl friend were the last to leave, we cleaned 
up the place after everybody left, 1\IIr. Mahone being in charge 
of the place, and we left about one o'clock. 
_ ~lost of the men present were accompanied by their wives, 
and we were ~imply mutual friends there for a 
page 20 ~ week-end party. There was absolutely no whiskey 
of any description at the party and no one was 
drinking. Bowler's "\Vharf is about twelve miles from Bray's 
Fork, and Bray's Fork is about forty miles from Richmond. 
:1_\.fr. Leo Seay and his wife were both friends of mine, I have 
known them for several years. 
· SAMUEL SANSONE 
having been duly sworn testified as follows: 
I employed by the Times-Dispatch Publishing Company as 
Foreman in the mailing Department, and have been em-
ployed there for eighteen years. 
I was invited by Mr. Mahone to an oyster roast at the cot-
tage that Mr. Mahone had charge of at Bowler's Wharf, Va~, 
on Saturday, November 3, 1928. ~Iy wife was supposed to 
go with us, but she could not go on account of not having 
anybody at home to stay with the children, and Mr. Wilson 
went down with me; I happened to meet him at ~Seventh and 
Broad and a.sked him if he wanted to go and he said yes, he 
did, and ·he and I went together. Mr. Leo Seay was a.t the 
cottage when I got there; 've got there between eight-thirty 
and nine o'clock in the evening. 
Everybody there was a friend of 1\Ir. Mahone, as he was 
giving the party. · . 
I met there for the first time Mr. and Mrs. Seay. 
Mr. and 1\{rs. Seay left around eleven o'clock, because I 
heard 1\Irs. Seay say that she had to go home because her 
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c.hild was being taken care of by her mother or Mr. Seay's 
mother, and that they did not 'va.nt to keep her up too late, 
and they were going. 
The party was simply an oyster roast and there was abso-
lutely no whiskey there, or any signs that I saw -of any one 
drinking whiskey. Bowler's Wharf is about twelve miles 
from Bray's Fork on the road to Tappahannock; you turn 
off at Bray's Fork to the right to go to Bowler's Wharf. 
Bray's Fork is about forty miles from Richmond and about 
two miles from Tappahannock. 
MR.S. MABEL NEVILLE 
having been duly sworn testified as follo,vs: 
I am the wife of 1\{r. Whit Neville and sister-in-law to 11:r. 
Elmer R. Neville who has just testified. I live in Richmond 
and have lived in Richmond for ten or twelve years. 
·page 21 ~ I was invited to attend the week-end party at 
·Bowler's Wharf, on Saturday, November 3, 1928, 
by my brother-in-law, l\ir. E. R. Neville. 1Ve left Richmond 
about six o'clock. I went in the car with my brother-in-law 
and Mr .. Mahone and his girl friend, and we got there. about 
seven-thirty in the evening. 
Most of the people present 'vere strangers to me; I met 
them there for the first time. 
1fr. and Mrs. ,seay arrived after we did and left between 
eleven and eleven-thirty o'clock. We left about one o'clock. 
The party was a perfectly proper one; there was no drinking, 
or, as far as I could tell, any signs of any one drinking. The 
occasion for the party was an oyster roast. 
Mr. and Mrs. Say said that the reason they left early was 
because their young child was left with Mr. Seay's mother in 
Richmond and they wanted to get home to the child. 
• v•"""'t..:',.,. -i· 
"'- ; 
MRS. LOUISE SEAY 
having been duly sworn testified as follows : · 
-·~·~· 
, 
I am the wife of 1\fr. Leo Seay. I live in Richmond and 
have lived there for twenty-two years. 
Mr. l\fahone invited us to this oyster roast do,vn at Bowler's 
Wha.rf. I have kno'vn ~fr. Mahone for some tin.m; he is a 
, 
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friend my my husband, Mr. Mahone invited us to this party 
the night before. · 
Mr. Seay and I left Richmond about a quarter of seven or 
seven o'clock in the evening of November 3, 1928, and we 
got do'vn there ,between eight and eighty-thirty P. M. 
We met Mr. Sansone and Mr. and lVIrs. Neville and Mr. 
Neville's sister and sister-in-la:w, and Mr. Mahone and his 
girl friend, I don't remember her name, ~Ir. Harris and 
Mr. Wilson and perhaps some others. 
He gave us oysters and we sat around and talked until about 
eleven or eleven thirty, when ·we left on account of the fact 
that my mother-in-law was staying with the baby and I did 
not want to keep her up too late. 
There was no drinking there of any kind and I 
page 22 ~ know there no whiskey in our car. 
On our way home, after turning at Bray's Fork, 
about two or three miles from the fork on the road to Rich-
mond, we overtook these two cars. We blew the horn and 
one of them let us pass. The other one kept zigzagging so 
ac.r.oss the road that we could not pass him. 
We followed the car in front of us about fifty yards. It 
was going from ten to fifteen miles an hour. Just as that 
car pulled to the side of the road for us to pass, the car 
behind us shot out in front of us and blocked us by stopping 
right in front of us. 
I was very nervous and excited and I hollered out, ~'That 
man must be drunk". 
We were forced to stop still to avoid a collision. Two men 
then got out of the car just in front of us, one came to one 
side of our car and one to the other. One of them put a pistol 
in my side and said he was going to shoot me and the other 
took the butt of his pistol and hitting ~{r. Seay over the head 
with it while he was holding his arm and telling him to shut 
the motor off. 1\ir. Dillard had one of Mr. Seay'·s arms and 
1\Ir. Wood was hitting him on the head 'vhile he held his other 
arm, so he could not sht~t the motor off. 
I heard no one shout, "Jump". If any one did call out, it 
must have been I because I was so excited I didn't know 
what I was doing. 1\fr. Seay certainly made no -effort to 
bloek the car ,,;rhich Mr. Dillard and :~{r. Wood were in, and 
we would 11ave kept on without being in this position if the 
car in front of us had not been zigzagging so across the road 
that we were afraid to pass it. 
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LEO SEAY 
having been duly sworn testified as follows: 
I am employed by my father-in-law, C. E. Lyda, who con-
ducts and antique shop in Richmond. 
On November 3, 1928, I ]eft Richmond about a quarter to 
seven with my wife in an automobile to go to Bowler's Wharf 
to an oyster roast given by Mr. P. S. :Wlahone, to which I had 
been invited by him. I went down about twelve 
page 23 J miles to Bowler's Wharf, in Essex County, which 
is on the Rappahannock River. We arrived there 
between eight and eight-thirty o'clock in the evening. 
I niet there Mr. Sansone, 1\ir. and Mrs. Neville, Mr. and 
Mrs. Harris, Mr. Wilson and several others. 
My wife and I left there between eleven and eleven-thirty 
o'clock P. M., as my wife was very anxious to get home to 
her child, because her mother-in-law was looking after the 
child and she did not want her mother-in-law to be kept up 
too late. · 
Going up the road we ran across these two automobiles 
running about ten or fifteen miles an hour. 
On the road between three and four miles from Bray's 
Fork- on the way to Richmond I blew for the road, and the 
first car let me pass. The second car kept swinging across 
the road so there was no way I could pass him. My wife 
told me not to try to pass the ca1: in front because the driver 
was either drunk or crazy, so I dropped back. As I dropped 
back the car I had passed shot in front of me. I had not been 
in front of that car fifty .yards 'before he passed me and the 
other car. I came to a stop just in front of the first car. The 
car which I afterwards found out contained officers stopped 
in front of me. 
I did not know at the time who were the occupants of either 
car, and I blew the horn hoping they would pull out and give 
me the road. The rear car did give me the road but the front 
car, as I have stated, was zigzagging in such a way that I 
was afraid to pass it. Neither one of us passed this car that 
was zigzqgging across the road until it came to a stop a.nd· 
had gotten off the concrete. 
Then the car that I fivst passed pulled up in front of me 
and two men got out of that car and came to my ca.i. I found 
out afterwards they were officers. I did not recognize them 
until they put their heads into my closed ca.r. It was very 
foggy that night. I found out 'vhen they came to my car 
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that they were State Prohibition Officers, Mr. Wood and 
Mr. Dillard. 
Mr. Dillard grabbed me by my right arm and Mr. Wood 
started beating me with a pistol. I hollered out, 
page 24 r "For God's sake, :Mr. Wood, what is the matter"? 
He said, ''I didn't recognize you; why don't you 
cut your motor off when I asked you to''? I told him that I 
didn't know who they were, but I couldn't cut the motor off 
a.t the time because Mr. Dillard had grabbed me by the right 
arm and I was trying to defend myself from Mr. Wood hitting 
me. 
I had nothing whatsoever and no one in my car except my 
wife. I had not taken a drink. 
I then got out and went back to the othex: car and found out 
it was occupied by Mr. Roland Wright, and the officers placed 
him under arrest and found that he had liquor in his car. 
I had known ·wright before, but he was not a particular 
friend of mine. I did not know he was on the road that night 
or would be on the road, and I did not know that he was trans-
porting liquor· or anything about it. I found out afterwards 
that the officers had shot his tires, and that was the reason why 
his car was zigzagging from one side of the road to the other. 
It would have been impossible for him to have gotten away 
in his car. There was no wa.y in which I could have aided 
him or helped him even if I had wanted to. 
I had heard tha.t Wright had been convicted of violating 
the prohibition law. He may have driven my car, but the 
only reason I can give for tha.t is that at the time he was 
working at the White Auto Company, where I keep my car 
for service, he often delivered the car at my home when I 
was in the hospital. Mr. Wright himself testified before the 
~Iagistrate that he had driven my .car but he had done it in 
the line of his service a.t the service station. 
Mr. Wright further testified before the Magistrate that I 
had nothing in the world to do with the transporting of the 
liquor, that I knew nothing about his being out that night, 
and that I did nothing that night to assist him in escaping. 
Wright further testified at the Magistrate's hearing that 
he thought the people who were shooting at him were hi-jack-
ers and not officers, and that the owner of his car, the Lincoln 
Car, had jumped out and escaped. I did not know who owned 
the Lincoln Car and had no interest in it. I do 
page 25 r not know now whether Wright owned the Lincoln 
or somebody else.· The Officers testified that they 
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saw a firearm in the Lincoln Car with the liquor, but I did 
not see it or know anything about it until they said they 
found it. I had no firearm in my car, nor any liquor. The 
officers searched my car and found no liquor. 
I have been convicted before of violating the Prohibition 
Law in Halifax County in 1921, and in Charles City County in 
1927. I have not had anything to do with liquor since my last 
conviction. 
As before stated, I did not know that the rear car contained 
officers and did not know that the other car contained liquor, 
or who owned th.at car, or was in that car. 
My sole purpose 'vas to get by and carry my wife back to 
Richmond to my home, and I did not in any way interfere 
with the officers or aid and abet in any way the occupants of 
the liquor car. 
At the Magistrate's .hearing, November, 1928, the ~Iagis­
trate had two warrants against me, one for aiding and abet-
ting in the transportation of liquor, on which I was sent to 
the Grand Jury; the other was for interference 'vith officers 
in the discharge of their duty. I was fined under the latter 
warrant by the 1\fagistrate $25 and costs, from which decision 
I appealed to the Circuit Court of Essex County. On the first 
day of the next term of Court, December 17, 1928, before 
the appeal warrant had been placed upon the docket to the 
Circuit Court of Essex County, I paid the fine and costs of 
the Clerk of the Court and to· the Justice of the Peace who 
tried me, and the Magistrate dismissed the case on the war-
rant for interferring with officers in the discharge of their 
duty. I never had the New Jersey license on my car at any 
time. 
I do further certify that this is all the evidence offered 
in this case. July 5, 1929. 
Teste: 
CLAGGETT B. JONES, Judge. . 
page 26 ~ CERTIFICATE OF BILL OF EXCEPTIONS 
No.1. 
The Commonwealth offered the following instructions: 
A. The Court instructs the jury that before they can con-
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viet Leon Seay under either count of this indictment they 
must believe beyond all reasonable doubt that one R. L. 
Wright on the 3rd day ef November, 1928, in the County 
of Essex, Virginia, did unlawfully trans·port ardent spirits 
in which event they are further instructed. 
1. That if they believe beyond a reasonable .doubt that R. 
L. Wright was on the 27th day of 8eptember, 1926, in the 
Circuit Court of the County of Hanover, Virginia, convicted 
of the unlawful transportation of arden spirits, and that 
Leon Seay in the County of Essex, Virginia, did aid, assist, 
advise and counsel the said R. L. Wright in the transportation 
of a.rdeut spirits, they shall find the said Leon· Seay guilty 
as charged in the first count of the indictment a.nd fix his 
punishment at confinement in the penitentiary at not less than 
one year and not more than five years, or in your discretion 
by a fine not exceeding five hundred dollars and by confine-
ment in jail not less than six months nor more than twelve 
months. 
2. The Court instructs the jury tha.t if they believe beyond 
a reasonable doubt that R. L. Wright was on the 22nd day of 
September, 1926, in the Circuit Court of the County of Han-
over, Virginia, c.onvicted of the unlawful transportation of 
ardent spirits in an automobile and that the said R. L. Wright 
was, on the 3rd day of November, 1928, transporting ardent 
spirits in the County of Essex, Virginia, and at the same 
time the said Wright ·was transporting said ardent spirits he 
had in the said automobile certain firearms, to-wit: two pis-
tols, and that the said Leon Seay in the County of Essex, 
:Virginia, did aid, assist, advise and counsel the said Wright 
in the transportation of ardent spirits, they should find him 
guilty as charged in the second count of the indictment and 
fix his punisl1ment at confinement in the penitentiary at not 
less than one nor more than three years, or in their discretion, 
by confinement in the county jail at not less than six months 
nor more than twelve months. 
To which instructions the accused through his counsel ob-
jected, for the follo,ving reasons : Tha.t the in-
page 27 ~ struction A. 1. charges the jury if they find Leon 
Seay guilty it would be an offense that would con· 
stitutue a felony when as a matter of law he "~ould be guilty 
only of a misdemeanor. 
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Which objection was overruled and to which ruling of the 
Court the accused throught his co~nsel excepted. 
I certify that the foregoing instructions numbered A. 1 & 
2, requested by the Commonwealth were given; which were 
objected to by the accused, which objection was overruled and. 
to which the accu·sed · excepted. 
Teste: This 5 day of July, 1929. 
CLAGGETT B. JONES, Judge. 
. . 
CERTIFICATE OF BILL OF EXCEPTION NO. 2. 
. I further certify that upon the jury bringing in their ver-
dict in this case, the accused made the following motion : 
That ther verdict of the jury be set aside and a new trial 
awarded him. 
· (a.) Because the verdict of the jury 'vas contrary to the 
law and the evidence. 
(b) Because the jury was misdirected by the Court. 
(c) Because the punishment fixed by the jury was not au-
thorized by law·. · 
. tfurther certify that I overruled the said motion and re-
fused to set aside the said verdict and grant the accused a 
new trial and the defendant excepted. 
· Teste: July 5, 1929. 
page 28 ~ 
CLAGGETT B. JONES, Judge. 
To James M. Lewis, Attorney for the Common-
wealth of Virginia, in the County of Essex: · 
You are hereby notified that application will be made on 
.July 5, 1929, for a trasncript of the record in the case of the 
Commonwealth of ·virginia against Leon Sea.y now pending in 
the Circuit Court of Essex County. ·virginia, in which Court 
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the said Leon Seay was convicted by the jury for the illegal 
transportation of ardent spirits, and in which case the a6-
cused proposes to apply for a writ of error from the Court 
of Appeals; and also for the signing of bills of exception. 
Given under my hand this 20th day of June, 1929. 
LEON .SEAY, 
By Counsel. 
WM. A. WRIGHT, p. q. 
I accept service of the within notice. 
State of Virginia, 
JAS. M. LEWIS', 
Atty. for the Com. of Essex Co., Va. 
County of Essex, To-wit: 
I. A. D. Latane, Clerk of the Circuit Court of the County 
of Essex, do certify that the foregoing is a true transcript. 
of the record. And I further certify that the Attorney for 
the Commonwealth had notice of the accused's intention to 
apply for the foregoing transcript of the record. 
Given ·under my hand this lOth day of July, 1929. 
A. D. LATANE, Clerk. 
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